United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





BRIEF FOR APPELLEE AND APPENDIX 


United States Court of Appeals 
for the District of Columbia Circuit 


No. 11,556 


Samuel 


Palmer, Appellan£$ 




United States of America, Appellee 


Appeal from the United States District Court for the 
District of Columbia 


Charles M. Irelan, 

United States Attorney 

William R. Glendon, 

William B. Bryant, 

Assistant United States Attorneys 




No. 11,556 

Question Presented 

In the opinion of appellee the question presented is: 

Whether in a case where officers, raiding a house under 
authority of search warrant directing search of entire 
premises for narcotics and narcotic paraphernalia, break 
into and search room occupied by one other than occupant 
in control of premises, come upon and seize four pistols, 
subject said pistols to routine police check and discover 
two of them have been stolen several weeks beforehand, use 
this information as basis for arrest warrant for occupant 
on stolen property charge, arrest him under warrant so 
obtained, search him pursuant to this arrest and find nar¬ 
cotic drugs, is search and seizure of narcotic drugs from 
his person incidental to a legal arrest and are narcotics ad¬ 
missible as evidence against him in trial for violations of 
Title 26, section 2553a, U.S.C., and Title 21, section 174, 
U.S.C. 
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United States Court of Appeals 
for the District of Columbia Circuit 


No. 11,556 


Samuel Palmer, Appellant 

v. 

United States op America, Appellee 


Appeal from the United Stales District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

Heretofore appellant was charged in the United States 
District Court for the District of Columbia with violat¬ 
ing section 2553a of Title 26 and section 174 of Title 21 of 
the United States Code. 

On July 9, 1952, a motion to suppress evidence was in¬ 
troduced and argued. The motion was denied, whereupon 
appellant waived his right to trial by jury, trial by the 
court was had, and appellant found guilty as charged. 

Argument on the motion and evidence presented at the 
trial developed that on February 27, 1952, Thomas W. An¬ 
drew, a Federal Narcotic Agent, conducted a raid upon 
premises 1323 West Virginia Avenue, N. E., Washington, 
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D. C., in company with other agents and members of the 
Metropolitan Police Department’s Narcotic Squad. (J.A. 
10). Agent Andrew acted under authority of a United 
States Commissioner’s search warrant directing him to 
search said premises and seize heroin, syringes, tourni¬ 
quets, containers, and paraphernalia for preparation of 
heroin for sale. (J?A. ■ ) 

As a member of the raiding party, Guy W. Holcomb, a 
police officer of the Metropolitan Police Department, par¬ 
ticipated in this search, and while on the second floor, 
forced entry to a room which was locked. Holcomb testi¬ 
fied that he was advised that this room was occupied by 
appellant. Search of this room revealed four (4) pistols, 
which the officer took to Police Headquarters. 

Holcomb testified that Joseph (Peter Rabbit) Smith and 
four other persons -were arrested during the raid. Two 
of these came in during the raid. Smith and two others 
were already in the premises. Smith was arrested on the 
second floor. A routine check of these guns was made by 
the Homicide Squad and the Pawn Inspector’s office, and 
the latter discovered that two of the four pistols had been 
reported as stolen. 

Testimony revealed that this data was used in support 
of a warrant which was issued for Samuel Palmer’s arrest 
on the charge of receiving stolen property. 

The same Officer Holcomb, armed with this warrant, ar¬ 
rested appellant on Thursday, March 6, 1952, at 1:15 p.m. 
at Fifth and E Streets, N.W. (J.A. 8). Appellant was 
taken to the Narcotic Squad room at Headquarters, and 
thoroughly searched prior to formal booking, and was 
found to be in possession of four capsules of narcotics 
(heroin). This led to ultimate trial and conviction, which 
are the subject of this appeal. 

STATUTES INVOLVED 

Title 18, Section 3109, U.S.O.A., provides in part: 

The officer may break open any outer or inner door or 
window of a house, or any part of a house, or any¬ 
thing therein, to execute a search warrant, if after 
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notice of his authority and purpose, he is refused ad¬ 
mittance .... 

Public Law 260—82d Congress, Chapter 47—2d Session, 
S. 493, Amending D. C. Code, 1940 Edition, Secs. 22-3201 
to 22-3216, provides in part: 

“Dangerous article.” 

“Sec. 18. (a) As used in this section, the term 

‘dangerous article’ means (1) any weapon such as a 
pistol, machine gun, sawed-off shot-gun, blackjack, 
slingshot, sandbag, or metal knuckles, or (2) any in¬ 
strument, attachment, or appliance for causing the fir¬ 
ing of any firearms to be silent or intended to lessen or 
muffle the noise of the firing of any firearms. 

Unlawful possession, etc. 

“(b) A dangerous article unlawfully owned, pos¬ 
sessed, or carried is hereby declared to be a nuisance. 

Discovery by police officer. 

“ (c) When a police officer, in the course of a lawful 
arrest or lawful search, discovers a dangerous article 
which he reasonably believes is a nuisance under sub¬ 
section (b) he shall take it into his possession and sur¬ 
render it to the property clerk of the Metropolitan 
Police Department. 

SUMMARY OF ARGUMENT 

L 

The denial of the motion to suppress by the lower court 
was proper, since appellant ’s arrest and search of his per¬ 
son were not tainted by any illegal steps leading thereto. 

ARGUMENT 

L 

The ultimate arrest and search of the appellant which re¬ 
sulted in his conviction below, and this appeal were the cul- 
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mination of a series of events. The legality of each one 
of these events or incidents has been assailed—directly or 
inferentially by appellant. Accordingly, we attempt to ex¬ 
amine each event in its order of occurrence, in the light of 
established legal principles. 

First is the matter of Officer Holcomb’s forcible entry 
into the room occupied by appellant. The agent in charge 
of the raiding party was directed by the search warrant to 
search the entire premises (1323 West Virginia Avenue, 
N.E.) for narcotics and narcotic paraphernalia. (J.A. 3) 
This obviously resulted from the affidavit supporting 
issuance of the warrant which stated that the premises 
were a single dwelling, row brick house, and that Joseph 
(Peter Rabbit) Smith was believed to be the occupant of 
the entire premises, and that such premises were being 
used in the illicit narcotic traffic. In the hearing on 
the motion below, appellant conceded the validity of the 
search warrant, and in fact, does not contest its legality 
here. However, it appears that he attacks the manner in 
which it was executed in that the room door was forced and 
the room searched. The applicability of the McDonald 
case (McDonald v. United States, 335 U.S. 451) escapes the 
appellee. In that case the officers had no warrant for any 
part of the premises, and were found to be trespassers ab 
initio. 

We think that this phase of appellant’s argument is ade¬ 
quately disposed of by the case of Tynan v. United States, 
297 F. 177. 

In that case, before the arrest of Tynan, the plaintiff in 
error, the United States Marshal obtained a search warrant 
against the entire upstairs of a building. Upon execution 
of the warrant, a considerable quantity of liquor was found 
in room No. 2, of the upstairs, occupied by Tynan. He 
claimed that this room had been his home for two years 
prior to the search, was so occupied by him at the time, 
pnd that the search was unreasonable and the warrant void. 
The court, however, in sustaining the search, stated: 

Here the affidavit charged that the entire floor was 

used for the unlawful purposes stated, and the court 
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was warranted in so finding. Under such circum¬ 
stances the warrant did, in fact, describe the place to 
be searched and the things to be seized, with all the 
particularity possible, and with all the particularity 
required by either the Constitution or the statute. 

It appears that a comparable situation is in the present 
case. However, in addition to the authority of the Tynan 
case, it seems that section 3109 of Title 18, U.S.C.A., fur¬ 
ther validates the search of appellant’s room. In outlining 
the manner in which search warrants are to be executed, 
this section provides: 

The officer may break open any outer or inner door or 
window of a house, or any part of a house, or any¬ 
thing therein, to execute a search warrant, if after 
notice of his authority and purpose, he is refused ad¬ 
mittance * * *. 

Thus, it is appellee’s contention that the search of the 
room was valid. 

Next in the chain of events is the discovery and seizure 
of the pistols, which is vehemently attacked by appellant. 
Appellee offers two grounds upon which this can be justi¬ 
fied. In the first place, the argument offered by govern¬ 
ment counsel during hearing on the motion is sound—and 
was accepted by the court below as the basis for its de¬ 
nial of the motion, i.e., the right of officers to seize weapons 
for their own protection and to safeguard the prisoner. 
Examination of the authorities reveals no deviation from 
the long recognized principle that an officer has the right 
to search persons lawfully arrested, and also the place 
where the arrest is made in order to find and seize things 
connected with the crime as its fruits, or as the means by 
which it was committed, as well as weapons and other 
things to effect an escape from custody. To this effect is 
Agnello, et al. v. United States, 269 U.S. 20. Also Carroll 
v. United States, 267 U.S. 132, and United States v. Tot, 28 
F. Supp. 900. In the instant case, when the West Virginia 
Avenue premises were raided, three persons in the house 
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when the officers arrived were arrested. In addition, two 
persons who came while the raid was in progress were ar¬ 
rested. Is it unreasonable to say that under these circum¬ 
stances where several persons in one house are arrested— 
some upstairs and some downstairs, and at different in¬ 
tervals as they are discovered, that seizure of four pistols 
from any point in the house was unreasonable? We think 
not. Marron v. United States, 275 U.S. 192, cited by appel¬ 
lant, and apparently adopted as his chief support for his 
theory of illegal seizure of the guns, seems to be strong 
support for appellee’s position. In that case, although 
bluntly ruling that the seizure of certain items was not cov¬ 
ered by the search warrant, the items were not suppressed, 
but were ruled admissible because obtained as a result of 
a search without a warrant, but incident to a lawful arrest. 
The court stated that the authority to search and seize 
implements of the crime for which Marron was arrested ex¬ 
tended to all parts of the premises used for the unlawful 
purpose. 

But in addition to the support lent by the cases, this 
seizure of the pistols i§ specifically provided for by District 
of Columbia statute. On February 20, 1952—just seven 
days prior to the raid—Public Law 260, passed by the 82nd 
Congress, 2nd Session, was approved. This statute 
amended Title 22, § 3201 to § 3216 of D. C. Code (1940 Edi¬ 
tion), which deals with dangerous weapons, by adding the 
following section: 

“Sec. 18. (a) As used in this section, the term ‘dan¬ 
gerous article’ means (1) any weapon such as a pistol, 
machine gun, sawed-off shotgun, blackjack, slingshot, 
sandbag, or metal knuckles, or (2) any instrument, at¬ 
tachment, or appliance for causing the firing of any 
firearms to be silent or intended to lessen or muffle the 
noise of the firing of any firearms. 

“(b) A dangerous article unlawfully owned, pos¬ 
sessed, or carried is hereby declared to be a nuisance. 

“ (c) When a police officer, in the course of a lawful 
arrest or lawful search, discovers a dangerous article 
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which he reasonably believes is a nuisance under sub¬ 
section (b) he shall take it into his possession and 
surrender it to the property clerk of the Metropolitan 
Police Department.... 

TJ.S.C. Congressional Service, March 20, 1952, No. 4 
page 920. 

It is appellee’s contention that when the officer, in the 
course of his lawful search, discovered these pistols in 
premises described as a place where illicit drug traffic was 
conducted, he had ample cause to entertain a reasonable 
belief that they were a nuisance under subsection (b) of 
this section. 

This statute appears to eliminate any grounds for at¬ 
tacking seizure of the weapons. 

This brings us to the point of discovery of the informa¬ 
tion relative to the character of the pistols as stolen goods 
and the ensuing warrant, arrest and search, and the nar¬ 
cotic charge. Since the appellant’s argument is pitched en¬ 
tirely upon the illegality of the method used to get the in¬ 
formation upon which the arrest warrant was predicated, 
appellee believes that, having established the legality of 
the procedure to this point, it has also established the valid¬ 
ity of the warrant, and that all subsequent events are be¬ 
yond question. Appellant does not contend that a search 
of the person pursuant to a lawful arrest is invalid. 

CONCLUSION 

It is hereby submitted that the denial of the motion to 
suppress, and the judgment of the lower court should be 
affirmed. 

Charles M. Irelan, 

United States Attorney 

William R. Glendon, 

William B. Bryant, 

Assistamt United States Attorneys 
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16 UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

Criminal No. 586-52 
United States of America 
v. 

Samuel Palmer, Defendant. 

• *•****•*■• 

IS Mr. McKenzie: In the instant case, in February 
of 1952, a search warrant was issued, in which it 
was alleged that there had been violations of the Federal 
narcotics laws. These premises were searched pursuant 
to that search warrant which contained its own command, 
which will be clear to you when I pass it to you. 

The search was directed to a Federal narcotics officer. 
At the time it was executed at the premises described, cer¬ 
tain members of the Narcotic Squad of the Metropolitan 
Police were there, and they conducted an exploratory 
search, as I see it, and on the basis of matters they took 
from that building, which were not the matters described 
or related to the matters described in the search warrant, 
they then went before the Municipal Court and obtained 
a warrant charging this defendant, who was not the pro¬ 
prietor of the premises named in the search warrant, 
with the possession of stolen goods. 

Armed with that warrant for possession of stolen 
goods, they arrested him on the street here some time 
shortly thereafter, and upon having taken him to head¬ 
quarters, they conducted a search of his person 
19 and found upon him two, three, or four capsules of 
heroin? 

The Court: Is that what the charge is here, possessing 
heroin? 

Mr. McKenzie: Yes. It is my contention, briefly and 
succinctly, that the search warrant speaks for itself. The 
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only authority to anybody acting under it was to search 
for the things named in the search warrant. 

The Court: Is that the crux of the problem? 

Mr. McKenzie: That is the problem. 

The Court: That is a question of law, then, isn’t it? 

Mr. McKenzie: That is the motion. 

• #••*•*••• 

The Court: But if I understand you correctly, it is your 
contention that because the search warrant was specifi¬ 
cally directed to a certain officer with respect to searching 
certain premises for certain things— 

Mr. McKenzie: That is correct, sir. 

The Court: That the search of those premises by other 
officers, discovering something that was not particularly 
germane to the subject of the search warrant renders it 
illegal? 

Mr. McKenzie: That is correct, sir. 

20 The Court: Is that the law? Was it his premises 
that were searched? 

Mr. McKenzie: No. 

The Court: What right has he got to complain of the 
search ? 

Mr. McKenzie: The premises were not in his name as 
the owner, but he had a room in this place. 

The Court: Was it his room that was searched? 

Mr. McKenzie: His room was searched among other 
rooms, and it was in his room the pistols or guns were 
found. That would be a proprietary question. 

The Court: I understood you to say on your preliminary 
statement that it was not his premises, and that is what 
I am struggling with right at the moment. You are say¬ 
ing now it was his premises? 

Mr. McKenzie: If I can be more succinct, the property 
was in the name of a Joseph Smith. 

The Court: The house? 

Mr. McKenzie: Yes, and in this house this man had a 
room. The warrant was properly issued as to Joseph 
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Smith, and I can think of no reason why the person who 
made application for the warrant— 

The Court: What did the warrant say could be searched? 
Is this it? 

Mr. McKenzie: That is the warrant in front of you, 
sir. 

21 The Court: Premises known as 1323 West Vir¬ 
ginia Avenue? 

Mr. McKenzie: That is correct. 

The Court: Searching for heroin, syringes, tourniquets, 
containers and paraphernalia and so forth for preparation 
of heroin for retail. It is addressed to Thomas W. 
Andrews, Federal Narcotics Agent. It was on the affi¬ 
davits of these members of the Narcotic Squad that it 
issued, wasn’t it? 

Mr. McKenzie: I understand that, sir, but on the reverse 
of that warrant you will notice the return made by Fed¬ 
eral Narcotics Officer Andrews. He doesn’t mention the 
things which were made the predicate for a* subsequent 
warrant of arrest. 

The Court: Well, that seems to nail it down to the single 
question as to whether or not the search of these premises, 
including his room, is something he can complain about. 

• *•**•*••• 

Mr. McKenzie: In support of what I have advanced, I 
would like to quote from Marron v. United States. It is 
only one paragraph, unless you object. 


Mr. Conliff: That is the basis for his argument. I 
would like to make the statement, if I may, that I feel this 
motion is ill-founded; if the motion should be entertained, 
it should be a different type of motion than the present 


one. 


This motion contends the defendant’s arrest was illegal, 
and the search of his person was illegal, and the results of 
such a search are inadmissible in evidence. That applies 
to the case before you. 
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The Court: The search of the person? 

Mr. Conliff: The search of the person, involving the 
seizure of the narcotics. Counsel apparently does not 
contend his client did not have these narcotics in his pos¬ 
session, because he starts out his motion by saying the 
evidence was seized from him at the time of the arrest. He 
doesn’t make the allegation it was his property, but by 
inference he says it was on his person, so that is prac¬ 
tically an admission of ownership. Counsel is not con¬ 
testing the validity of the arrest. 

The Court: Isn’t he? 

Mr. Conliff: Not exactly. He is not denying that 
23 at the time the defendant was arrested they had an 
arrest warrant for the arrest of the defendant, and 
of course the law is fundamental if a man is legally 
arrested there is a legal right to be searched. 

The Court: I don’t think there is any question about 
that, but I thought he was saying he was illegally arrested. 

Mr. McKenzie: I maintain that. 

Mr. Conliff. I haven’t quite finished my point. Then it 
comes down to the question whether or not the arrest war¬ 
rant the police had at the time they arrested the defendant 
was a legal warrant. If that is to be entertained, as I see 
it, the proper motion would be to dismiss the warrant of 
arrest, rather than a motion to suppress the evidence, be¬ 
cause the Government does not intend to use the fire arms 
recovered from the search of the premises belonging to the 
man Smith, so there is nothing before the Court to 
suppress. 

The sole issue is whether the arrest warrant was legally 
issued, and if you want to test an arrest warrant as to the 
legality of its issuance, you do not test it by a motion to 
suppress, but by a motion to quash the arrest warrant, and 
that the warrant is bad. 

The Court: I see the point you are making. However, 
it does seem to me if it is made to appear that the arrest 
was illegal, then the search that was made as an incident 
of that arrest is illegal. 
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24 Mr. Conliff: Yes, but I think it should be enter¬ 
tained by the Court—I am not saying the Court has 
no jurisdiction to hear the motion. My contention is it 
is not the proper type of motion for the Court to entertain. 
The Court: Maybe it is not strictly so. 

Mr. Conliff: I have no objection to the Court hearing 
the motion. That is the Government’s position. But I 
think in order to be properly before the Court it should be 
a motion to quash the warrant of arrest in the case, rather 
than a motion to suppress. 

The Court: Wouldn’t the one follow the other? I mean 
if the arrest warrant was quashed, then the fruits of the 
search made as an incident to the arrest ought to be 
suppressed. 

Mr. Conliff: Oh, yes, that follows; yes, sir. 

The Court: It looks to me like we can go ahead and 
examine into the legality of the arrest and get to the end 
result of it. 

Mr. Conliff: Very well, Your Honor. 

The Court: I believe we can do that. 

Now, Mr. McKenzie, you tell me why you think this 
arrest was illegal. 

28 The Court: If I get your argument it amounts to 
this, as I see it, that under the search warrant the 
officer—and I don’t agree with you—he was to be un- 

29 accompanied. I think he can take other officers with 
him. One man alone doesn’t have to execute the 

search warrant, but under the search warrant the officer or 
officers making the search were confined to a search for the 
things that were named in the search warrant? 

Mr. McKenzie: That is my position, sir. 

The Court: That information they got, or articles they 
got other than that cannot be used as a basis for an arrest 
warrant against this man for some other thing? 

Mr. McKenzie: A succinct expression of what I had been 
trying to say for ten minutes. 
«•«*•*•••* 
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30 Mr. Conliff: If the Court please, the Govern¬ 
ment’s position is this: The search was reasonable. 

You have to consider the entire background of the search 
warrant. Here are premises, from the affidavits upon 
which the search warrant was based, premises occupied 
by a notorious dope peddler. He is not one of the small 
fry in the District. He is one of the largest commercial 
operators. 

Mr. McKenzie: If I may interrupt, I ask that that be 
stricken. That does not appear from the face of the 
warrant. 

Mr. Conliff: Your Honor is entitled to read the affidavits 
upon which the warrant was based, and I think the affi¬ 
davits amply support that statement. There are several 
affidavits and each consists of more than a page. 

• ••••• #••• 

31 Mr. Conliff: No, Your Honor. No, sir; the officers 
go to those premises. As far as the officers know, 

the entire premises are occupied by this narcotic peddler, 
so certainly they had the right to search the entire prem¬ 
ises. In the course of the search they come across four 
pistols. Naturally, if officers are making a search of 
premises for contraband of the worst kind—I think we 
will all admit narcotics do fit within that description. 

The Court: I think so. 

Mr. Conliff: And they find firearms, in self protection 
they have the right to take those firearms, because a man 
who peddles narcotics, I submit, is potentially dangerous, 
and suppose they came across a machine gun, it doesn’t 
make any difference what the weapon is, brass knuckles, 
knives, a machine gun, tear gas gun, or pistol, I submit 
they have the right to seize it, because it may be in the 
search of the premises they might use them against the 
officers in making the search. 

That is one theory of the Government, so they have a 
right to take them. If it is something else, some untax 
paid liquor, of course untax paid liquor is contraband, 
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the Supreme Court says you always are permitted to take 
contraband. We had that several weeks ago. 

#•*•**•••• 

33 Mr. Conliff: The question of whether they had the 
right or not goes to the question of probable cause. 

Do officers have the right to get a warrant for a man if 
they have probable cause? Of course the answer is “Yes.” 
Then it comes down to what is probable cause. The officers 
entered these premises legally. They had no knowledge 
this man was rooming there. He had no sign saving 
“Premises of so and so.” 

They entered. They thought the premises belonged to 
the occupant, the owner of the entire house, and they 
searched, and I don’t think we can say the search of the 
entire premises was improper, because the search warrant 
gave them the right to do it, and I do not think we can 
say it was unreasonable to take the guns, even though 
the search warrant was directed to narcotics and para¬ 
phernalia used in connection with narcotics. 

Those pistols are not being used in evidence in a nar¬ 
cotics case. The only thing we are contending is those 
pistols have been traced from the numbers and justify his 
arrest. 

The Court: That is the w T hole thing. If, it justifies 

34 his arrest, the subsequent search of his person was 
legal. If it didn’t justify his arrest, it was not. 

• # * • * * # • • • 

65 0. Directing your attention to Thursday, March 
6, 1952, did you have occasion to see the defendant 

in this case, Samuel Palmer? A. Yes, sir. 

Q. Where did you see him, and at what time? A. I first 
saw the defendant about 12:40 p.m. on the second 

66 floor of the Municipal Court building. 

Q. Do you know who arrested the defendant? A. Yes, 
sir; I did. 

Q. Why did you arrest him? A. I arrested him about 
1:15 p.m. at Fifth and E. 
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Q. Then that wasn’t the first time you saw him at head¬ 
quarters. 

Mr. McKenzie: He said on the second floor of this 
building. 

The Witness: Municipal Court; the first time I saw him 
was on the second floor of this building, Municipal Court. 

By Mr. Conliff: 

Q. Did you do anything at that time? A. No, sir. 

Q. What followed after that? A. I observed the defend¬ 
ant until he left the court, and when he walked across the 
street to Fifth and E Streets, I placed the defendant under 
arrest. 

Q. And this place you speak of, Fifth and E, is that 
Fifth and E, Northwest? A. Yes. 

Q. Located within the District of Columbia? A. 

Yes. 

67 Q. Was anyone in company with you at the time 

you placed him under arrest? A. Yes. 

Q. Who? A. Deputy Marshal C. A. Marshall. 

Mr. Conliff: May this be marked Government’s 1 for 
identification? It is the arrest warrant with the accom¬ 
panying complaint, if the Court please. 

The Court: The arrest warrant? 

Mr. Conliff: Yes, sir. 

The Court: I will admit it. I don’t know whether your 
objection applies to the warrant or not. 

Mr. McKenzie: I except to its admission. 

The Court: I think that is consistent with his previous 
position. Let it be admitted. 

(The document referred to was marked and received in 
evidence as Government Exhibit No. 1.) 

By Mr. Conliff: 

Q. Did you or anyone with you, Mr. Holcomb, have a 
warrant for this defendant? A. I had a warrant in my 
possession. 
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Q. I show you what has been marked Government’s Ex¬ 
hibit 1 for identification and ask you to examine it, please. 
Is that the warrant you had? A. Yes, sir. 

68 Q. Was that warrant for this particular defend¬ 
ant, Samuel Palmer? A. Yes, sir. 

Mr. Conliff: May this be received, if the Court please. 

The Court: Yes. 

By Mr. Conliff: 

Q. Was this arrest made pursuant to this arrest 
warrant? A. Yes. 

Q. What, if anything, did you do with the defendant 
after he was placed under arrest ? A. I took the defendant 
to the Narcotic Squad, which is located on the Fifth Floor, 
Municipal Building, where I searched the defendant, and 
I found in his right coat pocket a half a gelatin capsule 
containing traces of a white powder. I further searched 
the defendant and found a Kleenex rolled up in his stock¬ 
ing containing four capsules. All the capsules contained 
white powder. 

Mr. Conliff: May this be marked Government’s No. 2. 
That is a Kleenex. Suppose we mark the envelope, if the 
Court please, No. 2, and we will call it the envelope and 
contents. That will simplify the marking. That is No. 2. 

The Court: All right. 

(The envelope and contents referred to was marked as 
Government Exhibit 2 for identification.) 

69 Mr. Conliff: Mark this No. 3. 

(The document referred to was marked Govern¬ 
ment Exhibit No. 3 for identification.) 

By Mr. Conliff: 

Q. Now, I show you an envelope and its contents which 
has been marked Government’s 2 for identification and 
ask you to look at it, Mr. Holcomb, and tell us whether or 
not you have ever seen it before. A. Yes; I have. 

Q. Wlien and where? A. This is the envelope that I 
placed the evidence in. 
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Q. How do you identify what you speak of as the evi¬ 
dence? A. Identify this envelope. 

Q. Not the contents of the envelope? A. The Kleenex 
I identify by my initials. 

Q. And how many capsules were in that Kleenex you 
said you took from the defendant? A. Four capsules. 

Q. What, if anything, did you do with the four capsules 
placed in the Kleenex? A. After I placed them in the 
envelope, I sealed the envelope and delivered it to the 
United States Chemist on March 10. 

Q. In his pocket I believe you found half a cap- 
70 sule? A. Yes, sir. 

75 By Mr. McKenzie: 

Q. You were present at Joseph Smith’s house 
when this raid was made, were you not? A. Yes, sir. 

Q. And you and another officer took the guns? A. Yes, 
sir. 

Q. This defendant was not present when you took the 
guns, was he? A. No, sir. 

Q. Was Joseph Smith, present? A. Yes, sir. 

Q. Was he where you found the guns, or some other part 
of the house? A. He was in the rear room. The guns were 
found in the front room. 

Q. When you came to that house, did you place anyone 
under arrest? A. Yes, sir. 

Q. Who did you place under arrest? A. Joseph Smith 
and two other persons in the house at that time. 

Q. Did you arrest them? A. Yes, sir. 

Q. Did you do that immediately on entering? A. Well, 
the two persons that were downstairs were 

76 arrested, by persons—there were a number of offi¬ 
cers on the raid. I don’t know who arrested them. 

I know they were arrested. They were taken out of there. 
Joseph Smith was arrested by Officer Raboy. 

Q. Was Joseph Smith arrested upstairs or downstairs? 
A. Upstairs. 
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Q. The other two persons were arrested downstairs? 
A. Yes, sir. 

Q. Joseph Smith was arrested in the front part of the 
house upstairs? A. No, sir; rear. 

Q. And you found the guns in the front part upstairs? 
A. Yes, sir. 

Q. You and Gabrys? A. Yes. 

Q. At that time had Smith been arrested? A. Yes, sir. 
Q. Smith was arrested; where did Raboy take him? A. 
He remained in the rear room. Officer Raboy arrested him 
in the bathroom, and he was taken to the rear room where 
he remained until we were ready to leave the house. 

Q. How did you get into this room you found the guns, 
w T as it locked? A. Yes, sir. 

77 Q. Did you break in? A. Yes, sir. 

Q. Did you have any information it was not 
Smith’s room? A. Yes, sir. 

Q. You vrere advised it was this man’s room? A. Yes, 
sir. 

Q. You knew him by reputation or sight prior to the 
time you made that raid? A. Yes, sir. 

Q. You knew he wasn’t there? A. I didn’t know he 
wasn’t there, but I did know him. 

Q. You knew you didn’t see him there? A. Didn’t see 
him when I arrived there. 

Q. Never did see him there? A. I have seen him there. 
Q. I mean this day? A. No. * 

Q. Did you and Gabrys take the guns back in the car? 
Yes, sir. 

Q. What did you do with them, then? A. They remained 
in the office of the Narcotics Squad until the following 
morning. They were what we call processed. They were 
taken first to be checked by the Homicide Squad, and then 
taken to the Pawn Inspectors at their office, -where it 
was discovered a gun had been reported stolen— 

78 two of the four guns. 

Q. After you brought the guns to the police head¬ 
quarters, you subsequently obtained a report two were 
stolen? A. Yes, sir. 
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Q. Was that a report made to you? A. Yes, sir. 

Q. Who made that report? A. Officer Sears of the Pawn 
Inspector’s office. 

Q. And when you got that report, what did you do? A. 
I reported what had been found to my superiors. 

83 By Mr. Conliff: 

Q. At the time you said you recovered the guns, I believe 
you said from the front room— A. Yes, sir. 

Q. Upstairs, I think. Where in the house did you see 
Peter Rabbit? 

The Court: The front room upstairs is where the guns 
were recovered, as I understand his testimony. 

Mr. Conliff: Yes, sir. 

By Mr. Conliff: 

Q. I believe you said Smith, known as Peter Rab- 
S4 bit was arrested in the back part upstairs? A. Yes, 
sir. 

Q. Is that on the second floor? A. Yes, sir. 

Q. And how many other people were in the house, other 
than the officers who went in with the raiding party? A. 
Two. 

Q. Did anyone else come in? A. Yes, sir. 

Q. How many people come in? A. Two or three. It 
may have been three. 

Q. Then you would have a total of— A. Five persons. 

Q. Were all of them taken into custody? A. Yes, sir. 

Q. At the time that you obtained this warrant of arrest 
for the defendant Palmer, did vou have anv information 
relative to any narcotic activities on the part of Palmer? 
A. I have known of Samuel Palmer, who we knew as one- 
eyed Sam for some time, as long back as when I first came 
on the Narcotics Squad, I started hearing about one-eyed 
Sam. 

#*••••••*# 
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85 Mr. Conliff: If the Court please, I understand, 
correct me if I am in error, Mr. McKenzie will stipu¬ 
late Dr. Young is a qualified chemist, an employee of the 
Federal Government, of the Internal Revenue Bureau, and 
is qualified to testify as to the results of any chemical 
analysis he may make, and Dr. Young would further tes¬ 
tify he personally received from Mr. Holcomb Govern¬ 
ment’s Exhibit No. 2 and the contents of No. 2, being an 
envelope containing a half a capsule contained a certain 
powder, and that the Kleenex containing the four capsules 
contained a certain powder, and the analysis revealed the 
four and one-half capsules contained a mixture of heroin 
hydrochloride, quinine hydrochloride and milk sugar, and 
he further would testify heroin hydrochloride is a deriva¬ 
tive of opium. 

Mr. McKenzie: We so stipulate. 
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